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Court File No.: C59074 

COURT OF APPEAL FOR ONTARIO 

BETWEEN: 

JOANNE ST. LEWIS 

Plaintiff (Respondent) 

and 

DENIS RANCOURT 

Defendant (Appellant) 
APPELLANT'S SUPPLEMENTARY FACTUM RESPECTING COSTS 

SUMMARY — Ordering an unemployed blogger to pay a million dollars for making a critical 
comment in a blogpost would put a chill on free expression in a democratic society. The court 
permanently barred the blogger from future unknown expression because he has no money, and 
then turned around and ordered him to pay the legal costs of trial, even though the costs had 
already been paid in full by the University of Ottawa. 

PART I - INTRODUCTION 

1. This factum contains the submissions of the self-represented Appellant (Defendant), 
Denis Rancourt, regarding his appeal from the trial judge's order dated August 21, 2014, 
respecting the costs of the trial, in which the Defendant was ordered to pay $444,895.00, all 
inclusive, plus interest. 

PART II - NATURE OF THE CASE AND ISSUES 

2. This supplementary issue respecting costs of the trial raises a question of incompatibility 
with Charter principles and needs to be addressed even if the main appeal is dismissed. 

3. The issue is whether the costs order should be set aside. The grounds (specific issues) 
advanced by the Appellant are: 
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(1) The awarded costs, in the circumstances of this case, are an unjustified 
suppression of the Defendant's freedom of expression guaranteed by the Charter 

(2) The awarded costs are contrary to policy principles governing costs, which are 
primarily to indemnify 

(3) There are several reversible errors in the costs decision: the order is not fair 
and reasonable, evidence for impecuniosity was disregarded, and a fresh motion for 
recusal was not determined 

(4) In the alternative, there is apparent bias of the trial judge at the time of making 
the costs order 

4. The said grounds for appeal were argued in the Defendant's costs submissions. 

July 4, 2014, Response Submissions of the Defendant -- Costs of the Trial of the Action, with 7 attached documents 

at tabs numbered "A" to "G" [Appeal Book Tab l-c2] 
August 25, 2014, letter from defendant Denis Rancourt to trial judge, copy to plaintiff and filed with court, asking 
the trial judge to consider correcting many statements of factual errors in his August 21, 2014, Endorsement on 
Costs of the trial (with 4 attachments) [Appeal Book Tab l-cll] 

PART III - FACTS ON APPEAL 

Issue #1: The awarded costs, in the circumstances of this case, are an unjustified suppression 
of the Defendant's freedom of expression guaranteed by the Charter 

Issue #2: The awarded costs are contrary to policy principles governing costs, which are 
primarily to indemnify 

5. Issue #1 and Issue #2 share a common factual matrix, the main elements of which are as 
follows. 

6. It is not disputed that the Plaintiff's actual (full indemnity) costs in this private litigation are 
entirely and voluntarily paid by the non-party University of Ottawa, without any conditions and 
"without a cap": 

(a) - 

Her legal fees for her libel action against Rancourt are being paid by the 
University of Ottawa ... 

St. Lewis v. Rancourt, 2012 ONSC 2519 (CanLII), at para. 2 

(b) - 
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Q. You said you made the decision to fund. You said yes. Was there no 
cap established in terms of funding? 
A. No. 
Q. None? 
A. No. 

Q. And do you stand by that today? 

A. I am answering your question. You asked me if there was a cap and I 
told you no. 

Transcript of President Allan Rock's out-of-court April 18, 2012 cross-examination, in the champerty motion in the 
action, p. 35 line 23 to p. 36 line 6, as quoted in the July 4, 2014, Response Submissions of the Defendant 
respecting costs, at para. 101 [Appeal Book Tab l-c2] 

(c) - 

A letter exchange about paying the plaintiff's costs between the Ontario Civil Liberties 
Association (OCLA) and University of Ottawa President Allan Rock: 

August 28, 2013 letter from OCLA to Mr. Rock, and September 11, 2013 reply letter from Mr. Rock to OCLA, both 
attached (tabs F and G) to the July 4, 2014, Response Submissions of the Defendant respecting costs, at para. 101 

(with attached letters) [Appeal Book Tab l-c2] 

(d) - 

And, at trial, in the charge to the jury: 

In addition, the fact that the University of Ottawa agreed to pay for 
Professor St. Lewis' lawyer's fees is irrelevant to the issues you have to 
decide. The defendant previously argued that this was an abuse of 
process but the courts have dismissed his allegations and ruled there was 
no improper motive on the part of the University of Ottawa agreeing to 
pay the legal costs of one of its employees. 

Trial transcript of June 3, 2014, p. 17 lines 9-18 [Appeal Book Tab G6] 

7. The entire million-dollar claim is against two (2) blogposts (published February 11, 2011, 
and May 18, 2011) on the Defendant's personal blog "U of O Watch", hosted on the free blog 
provider "Blogger.com". The second blogpost is a comment about the first blogpost. 

Statement of Claim (June 23, 2011) [Appeal Book Tab Fl] 

8. The Plaintiff herself is a nationally recognized law professor and expert. The professional 
colleagues of the Plaintiff are lawyers, law professors, and law students — persons one would 
expect to have discerning minds, and who are not susceptible to comments made in non- 
professional language on the personal blog of a fired professor (the Defendant). 
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9. No actual damage to the Plaintiff's reputation was claimed, and there is virtually no 
evidence of any actual damage to reputation: 

• there was no loss of employment 

• there were not fewer invitations to speak at events or conferences 

• there were no demotions and there was no loss of promotion opportunities 

• there were not fewer requests to author studies or reports 

• there was no loss of professional status 

• there was no loss of memberships on boards or committees 

• there were no increased rejections to publish academic work 

• there was not more difficulty in obtaining research funding 

• no professional privileges were denied by the employer 

• there was not less demand for the Plaintiff's work from her employer 

• there was not more difficulty in hiring research assistants 

• there was no reported avoidance by the community 

Statement of Claim (June 23, 2011) [Appeal Book Tab Fl] 

10. In fact, the evidence at trial, from colleagues and students of the Plaintiff, was entirely 
and notably in the opposite direction: Expressions and letters of outrage against the comment 
complained of, and support for the Plaintiff. 

11. Regarding any actual damage to reputation, the Plaintiff gave tentative testimony of 
opinion about interpreting course enrolments in two of the university courses that she has 
taught (from 20 or so in past years to 11 students recently in one course; and a new course given 
in 2014 had seven students). Such interpretations are contradicted by the Plaintiff's testimony 
during examination for discovery. 

May 1, 2012, Discovery examination of Joanne St. Lewis, p. 272-275 [Appeal Book Tab G26] 
Trial transcript of May 20, 2014, Plaintiff's testimony, p. 161-163 [Appeal Book Tab G27] 

12. The Plaintiff is an experienced lawyer and law professor who all her life has dealt with 
professional adversity and challenges. The Plaintiff's case at trial consisted in extensively 
presenting the implausibility of the comment complained of, and providing several non-expert 
witnesses to relate their observations of emotional stress of the Plaintiff. 
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13. It is not disputed that the Appellant (Defendant) has been unemployed and without a 
salary since March 31, 2009, was self-represented in the action, and is not a lawyer. 



14. It is not disputed that the impugned costs award brought the total money orders against 
the Defendant to more than one million dollars, and that this was known by the trial judge: 

The outstanding costs orders now total over $250,000. 
Endorsement on Costs (Signed on August 21, 2014), at para. 39 [Appeal Book Tab D4] 

15. Regarding the large interlocutory costs, motions judge Kane J. in this action made the 
factual finding that conduct of the Respondent's counsel during the litigation was "one of many 
causes of delay in getting this action on to trial thereby leading to more motions and additional 
costs." 

St. Lewis v. Rancourt, 2013 ONSC 4729 (CanLII), at para. 18, and see paras. 17-19 and 28 [Appeal Book Tab II] 

16. The Plaintiff, through her lawyer, had, as early as 2012, threatened to contact the 
Defendant's wife directly regarding taking the house in which the Defendant (now Appellant) 
lives. 

December 14, 2012, letter hand-served to Defendant's home - Exhibit 1 of the July 3, 2014, affidavit affirmed by 
Denis Rancourt - Tab E in the Defendant's July 4, 2014, Submissions respecting costs of trial 

[Appeal Book Tab l-c2-E] 

17. There is uncontradicted hard evidence (financial reports) supporting a Defendant's July 
3, 2014, affidavit to prove impecuniosity. 

July 3, 2014, affidavit affirmed by Denis Rancourt - Tab E in the Defendant's July 4, 2014, Submissions 
respecting costs of trial [Appeal Book Tab l-c2-E]; 
Scotiabank Investments Report dated March 31, 2014 - Exhibit 7 at the July 18, 2014, cross-examination on 

the July 3, 2014, affidavit [Appeal Book Tab l-c4-7]; 
Scotiabank Assets & Liabilities report (all accounts) dated July 16, 2014 - Exhibit 8 at the July 18, 2014, cross- 
examination on the July 3, 2014, affidavit [Appeal Book Tab l-c4-8]; 
Scotia Momentum VISA Card status-report dated July 16, 2014 - Exhibit 9 at the July 18, 2014, cross- 
examination on the July 3, 2014, affidavit [Appeal Book Tab l-c4-9]; 
PayPal account status-report dated July 16, 2014 - Exhibit 10 at the July 18, 2014, cross-examination on the 

July 3, 2014, affidavit [Appeal Book Tab I-C4-10] 

18. The trial judge himself had already, on June 6, 2014, found: 

The possibilities of payment of the costs, or the award of damages that 
the defendant suggests exist are, frankly, pure fantasy. There is no 
reasonable prospect he will be able to pay. 
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Reason for Decision (Injunction Motion) (Orally, on June 6, 2014), p. 17 lines 2-6 [Appeal Book Tab D3] 

19. Regarding the possibility of double recovery, there is no evidence on the record that the 
Plaintiff will reimburse the University of Ottawa if she obtains any further costs moneys from the 
Defendant, or that she has reimbursed those moneys already received from the Defendant, 
despite this question being an issue in a lengthy interlocutory motion for maintenance and 
champerty. 

20. None of the Defendant's pleaded defences, including the fair comment defence, were 

considered at trial: 

The defendant here has not introduced any evidence establishing a 
defence. Therefore, there is no defence for you to consider. 

Charge to the jury, Trial transcript of June 3, 2014, p. 19, lines 17-20 [Appeal Book Tab G4] 
And see the Appellant's Factum for the main appeal 

21. The unpaid money orders of more than one million dollars against the Defendant 
include an order for damages of $350,000.00, which had already been made, prior to the costs 
order. 

Order dated June 5, 2014 (Jury verdict, damages, costs of trial) [Appeal Book Tab CI] 

22. A permanent injunction order that restricts future unknown expression of the 
Defendant had also already been made, prior to the costs order. 

Order dated June 6, 2014 (Permanent Injunction) [Appeal Book Tab C2] 

23. Evidence of immediate and complete compliance with the permanent injunction order 
was before the trial judge in making the costs decision. 

June 9, 2014, letter from the defendant to the plaintiff's lawyer, describing the defendant's compliance with the 
June 6, 2014, Permanent Injunction Order, with four (4) enclosures [Appeal Book Tab l-c2-B], as Tab B in the July 
4, 2014, Response Submissions of the Defendant respecting costs [Appeal Book Tab l-c2] 

24. It was a simple 8-day trial (from start of evidence to charge to the jury) regarding two (2) 
blogposts claimed to be defamatory, in which the Defendant had made extensive admissions 
prior to trial. 

Statement of Claim (June 23, 2011) [Appeal Book Tab Fl] 
Exhibit 30 - Summary list prepared by plaintiff's lawyer of admissions of the defendant, based on the defendant's 
responses of May 1/14 to the plaintiff's Request to Admit [Appeal Book Tab H17] 
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25. The large quantum of costs was awarded even though the same judge had previously 

found that it was not a long case: 

Now, obviously, I will very briefly review with you the evidence. It hasn't 
been a very long case and Mr. Dearden has reviewed ... 

Trial transcript of June 3, 2014, p. 22 line 33 to p. 23 line 2 [Appeal Book Tab G6] 

26. The Plaintiff claimed 55 ordinary meanings of 8 statements complained of in the two (2) 
impugned blogposts (see Statement of Claim). 

And see: Endorsement on Costs (Signed on August 21, 2014), at para. 32(ii) [Appeal Book Tab D4] 

27. The Plaintiff obtained significantly less than claimed and argued at trial: 

(a) General damages of $100,000.00 rather than $500,000.00 claimed; zero punitive 
damages rather than $250,000.00 claimed; $350,000.00 total rather than $1,000,000.00 claimed 

Statement of Claim (June 23, 2011), at para. 1(a) to (c) [Appeal Book Tab Fl] 

(b) Only 33 of the 55 claimed defamatory meanings were found, as a question of law, to 
be capable of defamatory meaning 

Endorsement on Costs (Signed on August 21, 2014), at para. 32(ii) [Appeal Book Tab D4] 

(c) Only 20 of the remained 33 claimed defamatory meanings were retained by the jury 
Endorsement on Costs (Signed on August 21, 2014), at para. 32(iii) [Appeal Book Tab D4] 

(d) A claimed interlocutory injunction was not obtained 

Statement of Claim (June 23, 2011), at para. 1(d) [Appeal Book Tab Fl] 

(e) A claimed mandatory injunction requiring the Defendant to publish a full and 
complete retraction was not obtained 

Statement of Claim (June 23, 2011), at para. 1(g) [Appeal Book Tab Fl] 

(f) A claimed mandatory injunction to publish a full and complete apology approved by 
the Plaintiff was not obtained 

Statement of Claim (June 23, 2011), at para. 1(g) [Appeal Book Tab Fl] 

(g) Costs on a full indemnity basis were not obtained 

Statement of Claim (June 23, 2011), at para. l(i) [Appeal Book Tab Fl] 

28. The Plaintiff's counsel made a costs claim for costs of the trial that was excessive: 

I find the overall claim somewhat excessive. 
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Endorsement on Costs (Signed on August 21, 2014), at para. 51 [Appeal Book Tab D4] 



29. The Plaintiff's lead counsel is "a very experienced trial lawyer", was assisted by several 
other counsels 1 and staff, and the Plaintiff herself is a senior lawyer. 

Endorsement on Costs (Signed on August 21, 2014), at para. 45 [Appeal Book Tab D4] 

Issue #3: There are several reversible errors in the costs decision: the order is not 
fair and reasonable, evidence for impecuniosity was disregarded, a fresh motion for 
recusal was not determined 

30. The trial was exceptionally simple: 

(a) there was only one plaintiff and only one defendant 

(b) the entire defamation case was about only two (2) short blogposts 

(c) the Defendant admitted publishing the blogposts complained of 

(d) the Defendant admitted that the blogposts were about the plaintiff 

(e) there were no claimed actual damages to reputation 

(f) thus, there were no special damages claimed, or to be evaluated 

(g) all the evidence for claimed aggravated damages consisted of reports about the 
process of the action, made openly and in print, mostly on one blog 

(h) the Defendant's trial witnesses were not heard 

(i) there was no limitation issue heard at trial 

(j) there were no cross-examinations of any witnesses of either party at trial 
(k) the trial-proper was heard in eight (8) days or partial days (from start of evidence 
to charge to the jury) 

(I) the plaintiff's counsel is specialized in defamation law and was assisted by a less 
senior counsel and other aids 

31. The Defendant's costs submissions for the costs of the trial were the first costs 
submissions in the action in which: 

(a) the Defendant included a detailed affidavit primarily about his impecuniosity 

1 Lead counsel: Richard Dearden - supporting senior and junior counsels: Wendy Wagner, Ryan Kennedy, Anastasia 
Semenova - all with the Gowlings law firm. All were present with the Plaintiff and the self-represented Defendant at 
the mandatory mediation of December 6, 201 1. 
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(b) the Defendant was cross-examined about his affidavit (no refusals motion was 
subsequently made) 

(c) financial reports were entered under oath; as exhibits in cross-examination, which 
prove every quantum of funds in the Defendant's affidavit 

See paragraphs 17 and 18, above 

32. The Plaintiff, through her lawyer, spent much trial time arguing an alleged 
contemptuous out-of-court behaviour of the Defendant, and filed twenty (20) "R" exhibits for 
that purpose (not authenticated by any witness), but without bringing a contempt motion and 
without requesting a citation for contempt (until the end of the trial). Following these 
purposeless but repeated and vehement efforts allowed by the trial judge, an initial citation for 
contempt (made after the jury verdict) was unilaterally abandoned by the trial court, and the 
Plaintiff never made a motion for contempt, despite being expressly invited to do so by the trial 
judge. 

Endorsement on Costs (Signed on August 21, 2014), at paras. 48 and 50 [Appeal Book Tab D4] 

33. Regarding the trial judge's (now abandoned) citation for contempt made at the end of 
the trial, relevant facts include: 

(a) no non-publication or prohibition order was ever made 

Endorsement on Costs (Signed on August 21, 2014), at para. 49 [Appeal Book Tab D4] 

(b) the trial judge ruled in open court, after inviting the submissions of the Plaintiff, that 
Ottawa Citizen senior reporter Mr. Don Butler could interview the Defendant about any matter 
in the trial 

THE COURT: Yeah. No, that's fine. What Mr. Rancourt chooses to do from 
now on is up to him. 

DON BUTLER: Thank you, Your Honour. 

Trial transcript of May 16, 2014, p. 73-74 [Appeal Book Tab G24] 

(c) Mr. Butler therefore reported extensively on matters that occurred in trial in the 
absence of the jury, and this was known by the trial court 

Exhibit R4 - Ottawa Citizen article of May 17, 2014 [Appeal Book Tab H18] 
Exhibit R14 - Ottawa Citizen article of May 22, 2014 [Appeal Book Tab H19] 
Exhibit R13 - Ottawa Citizen article of May 26, 2014 [Appeal Book Tab H20] 



Page 19 



— Appellant's Supplementary Factum Respecting Costs 



(d) Mr. Butler informed the Defendant of the trial judge's in-court ruling that the 
Defendant was free to give his opinions about the trial, and also reported about the said opinions 

Exhibit R4 - Ottawa Citizen article of May 17, 2014 [Appeal Book Tab H18] 
Exhibit R14 - Ottawa Citizen article of May 22, 2014 [Appeal Book Tab H19] 
Exhibit R13 - Ottawa Citizen article of May 26, 2014 [Appeal Book Tab H20] 

(e) the trial court never put the Defendant on notice (for contempt) by any method 
whatsoever prior to the jury verdict 

(f) the Plaintiff never requested that the trial court put the defendant on notice prior to 
the jury verdict 

(g) the trial court itself published the endorsement of a voir dire from the trial on the 
internet (CanLII at "http://canlii.ca/t/g705l") prior to the jury verdict, containing detailed 
descriptions of defamatory meanings that were not put to the jury 

Joanne St. Lewis v. Denis Rancourt, 2014 ONSC 3209 (CanLII) (May 27, 2014) 

(h) both the trial court and the Plaintiff have abandoned any process that would properly 
test a charge of contempt of court, whether by show cause or by a motion for contempt. 

34. The Defendant's choice to not be present at trial after the first day of evidence and until 
the jury verdict greatly simplified the trial since the Defendant thus chose not to cross-examine 
witnesses, not to testify, not to make read-ins, and not to make a closing statement. 
Furthermore, the trial judge barred all of the Defendant's witnesses and chose not to call an 
expert witness subpoenaed by the Defendant and who made herself expressly available to the 
court during the trial. 

Issue #4: In the alternative, there is apparent bias of the trial judge at the time of making the 
costs order 

35. The Defendant made a fresh motion for recusal in his costs submissions, based on 
events that occurred after the May 7, 2014, pre-trial recusal motion was decided. 

Defendant's July 4, 2014, Submissions respecting costs of trial, paras. 7-18, esp. 11-18 [Appeal Book Tab l-c2] 
Endorsement on Costs (Signed on August 21, 2014), at paras. 20 and 25 [Appeal Book Tab D4] 

36. In addition to the facts in common that were already addressed in the Appellant's 
Factum for the main appeal, in particular, the Defendant submitted: 
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The June 6, 2014, oral "Reasons" for the permanent-injunction and take- 
down Order that contained findings regarding the character of the 
defendant, alleged defendant's improper motives, and incorrect findings 
of fact, which are based on hearsay and which are not, we respectfully 
submit, reasonably supported by evidence at trial 

Defendant's July 4, 2014, Submissions respecting costs of trial, para. 15(b) [Appeal Book Tab l-c2] 

37. The 18-page (oral) June 6, 2014, Reasons For Decision (Injunction Motion) are filled with 
incorrect and unjustified statements, including as follows. The Defendant submits below that this 
degree and type of error (all to the advantage of the Plaintiff) in the Reasons is significant 
evidence for apparent bias of the trial judge. 

Egregious factual errors and unjustified findings in the Reasons (Injunction Motion) 

Reason for Decision (Injunction Motion) (Orally, on June 6, 2014) [Appeal Book Tab D3] 

(0 

The jury found that the defendant had defamed the plaintiff, that he was actuated by 
malice when he did so (p. 1, lines 10...) 

This is incorrect. It was not determined at trial that the Defendant had acted with malice in 

publishing the two impugned blogposts of the claim (published on February 11, 2011, and May 

18, 2011). In the charge, the jury was asked about malice solely for the stated purpose of 

determining aggravated damages, without discriminating between alleged malice for the two 

impugned blogposts of the claim versus alleged malice for the alleged "repetitions" in other 

blogposts or for contacting media reporters. The written question to the jury was: 

Was there actual malice on the part of the Defendant Denis Rancourt? 

Charge to the jury (delivered on June 3, 2014) [Appeal Book Tab G6] 
Written jury's answers to the questions to the jury, Exhibit J3 (June 5, 2014), p. 17 [Appeal Book Dl] 

(N) 

He has done so in unequivocal terms, calling her the "house negro" of Allan Rock (p. 
2, line 11) 

This is incorrect. The qualified statement complained of and considered by the jury is that "... 
documents ... suggest that law professor Joanne St. Lewis acted like President Allan Rock's house 
negro when she enthusiastically toiled to discredit a 2008 SAC report about systemic racial 
discrimination ..." 
(HO 

His attacks on Professor St. Lewis are part of a more generalized attack on President 
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Rock and the University of Ottawa. This feud has been ongoing for years, (p. 2, line 
13...) 

His attacks on Professor St. Lewis appear to be one of his weapons in his long-lasting 
and ongoing battle against the University of Ottawa, and its president, Allan Rock. (p. 
3, line 22...) 

There is not one iota of evidence supporting this theory of the case, or the malice that it implies. 
This was not before the jury, not mentioned in the charge to the jury (which, in fact, expressly 
took the opposite view that the Defendant's 2009 dismissal from the university was entirely 
irrelevant), and is not relevant to the injunction motion. The 11-year-old U of O Watch blog is 
explicitly about critical reporting on the institution. 

The evidence is clear that his attack on Professor St. Lewis was systemically prepared 
and orchestrated with the help of Ms. Gervais, the person from the Student Appeal 
Centre who had published a report raising the allegation of systemic racism, (p. 2, 
line 22...) 

The "clear" evidence is uncontrasted and untested. Neither Ms. Gervais nor the Defendant 
testified and no witnesses were cross-examined. The SAC's releasing of access to information 
documents in 2011 which the Defendant used cannot reasonably constitute "preparing and 
orchestrating" the Defendant's 2011 blogpost. This was not before the jury, not mentioned in 
the charge to the jury (which is silent about Ms. Gervais), and is not relevant to the injunction 
motion, 
(v) 

The defendant was already closely involved with Ms. Gervais, the author of the SAC 
report and in fact helped her write her response to the plaintiff's evaluation, (p. 3, 
line 3...) 

This is categorically false and it is not supported by any evidence whatsoever. The content of the 
2008 SAC report was the sole responsibility of the SAC. Furthermore, the said SAC report was 
written prior to the St. Lewis evaluation of the SAC report, and prior to the university's request to 
Ms. St. Lewis that she make her evaluation. This was not before the jury, not mentioned in the 
charge to the jury (which is silent about Ms. Gervais), and is not relevant to the injunction 
motion, 
(vi) 

From December, 2008, on a persistent and repeated basis, the defendant pursued his 
defamation of plaintiff on his online blogs, "U. of O. Watch" and "Activist Teacher". 
At the time of trial, there were still approximately 68 articles remaining online, (p. 3, 
line 7...) 
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This is false and it is contrary to the evidence, as is the malice that it implies. There was not a 
single published word about the Plaintiff for more than two (2) years between the blogpost of 
December 6, 2008, and the blogpost of February 11, 2011. After February 11, 2011, there were 
no publications about the Plaintiff for more than three (3) months until the blogpost of May 18, 
2011, which reported about the May 16, 2011, Notice of Libel. The many blogposts that followed 
(less than two per month on average) were about all the legal developments and filings in the 
action, and about all media coverage of the action, whether positive or negative to the Plaintiff. 
It was a log of the publicly available information about the action, 
(viij 

He has repeated time and time again the same allegations that Professor St. Lewis 
has covered up systemic racism at the university at the request of the President, (p. 
3, line 27...) 

This is incorrect. It is not based in evidence. The "68 articles" that were published and that are 
incorrectly taken to constitute "repetitions" are not repetitions of the defamatory sting. The trial 
judge gives not a single example of a "repetition" and, despite the Defendant's argument in the 
injunction motion, refused to turn his mind to the "68 articles" (blogposts) to determine (1) 
whether they repeat the defamatory sting, and (2) whether they are defamatory. In fact, the "68 
articles" (less than two per month on average) were about all the legal developments and filings 
in the action, and about all media coverage of the action, and were neither defamatory nor 
repetitions, 
(viii) 

He claimed that he had proof of this coverup as a result of emails that had been 
provided to him by Ms. Gervais. (p. 3, line 30...) 

This is incorrect and it is inconsistent with the record. "Proof" was never claimed. Truth of the 

sting was not a defence. No such statement or claim of "proof" or of truth was ever published or 

made by the Defendant. The defendant expressed the opinion that the access-to-information 

documents released on February 11, 2011, by the SAC suggested "that law professor Joanne St. 

Lewis acted like President Allan Rock's house negro when she This was a comment based on 

public documents, on a matter of public interest, as per the Defendant's opening statement to 

the jury. 

(ix) 

It is clear however that he never tried to find the truth about the existence or not of 
the coverup. He was reckless in this regard, (p. 4, line 5...) 



Page 1 13 



— Appellant's Supplementary Factum Respecting Costs 



This is incorrect, it is irrelevant, and it is not supported by the evidence. Establishing truth is not 
relevant to the fair comment defense, nor is it relevant in any way to the injunction motion. The 
impugned blogpost of February 11, 2014, itself expressly states that the opinion is based on 
access-to-information documents, which are hyperlinked. Furthermore, the longer blogpost of 
December 6, 2008, gives a detailed argument why it is reasonable, based on an analysis of the 
texts and circumstances, to make the opinion that Ms. St. Lewis was primarily serving the 
institution to mitigate the negative media from the SAC report, 
(xj 

The defamatory attacks against Professor St. Lewis were particularly harmful because 
they were disseminated on the internet and they went to the heart of her 
professional reputation, (p. 4, line 9...) 

This is a baseless statement. There is no evidence whatsoever that there was greater harm to 

reputation because the article was a blogpost rather than in a book or newspaper or magazine. 

Common sense tells us that the Plaintiff's colleagues and law students would put relatively little 

weight on the personal and little-known blog of a dismissed professor, especially in light of the 

choice of language. In addition, there was virtually no evidence of actual harm to reputation. 

(xij 

Mr. Rancourt has pursued all possible avenues to try to delay these proceedings and 
in doing so he has been ordered, on different occasions, to pay costs to the plaintiff, 
(p. 4, line 29...) 

This is false and has no basis in the record of the case proceedings. The trial judge has no direct 
knowledge of the pre-trial interlocutory motions and applications. The finding is contrary to the 
factual finding of motions judge Kane J. (see paragraph 15, above). Several motions were settled 
and virtually all of the interlocutory costs orders against the Defendant are on a partial indemnity 
scale, despite the constant strenuous arguments of the Plaintiff's counsel for punitive costs 
scales. 

See: Defendant's July 4, 2014, Submissions respecting costs of trial, paras. 22-23 [Appeal Book Tab l-c2] 

(xii) 

The defendant has shown a total disregard for the judicial process. Although he was 
told by the Court after a voir dire hearing that he could not advance his abuse of 
process defence, he tried nevertheless to plant the idea in the jury's mind during his 
opening statement. I had to stop him. (p. 5, line 4...) 

This is incompatible with the trial transcript of the event being described, in which the trial judge 

then concluded the discussion in the absence of the jury with: 



Page 1 14 



— Appellant's Supplementary Factum Respecting Costs 



"LE TRIBUNAL: ... toute cette question de Jameel etait sous-entendue 
dans ma decision. II n'y a pas en droit, en Ontario, une defense telle que 
vous la proposez. C'est ce que je decide. ... Je me trompe peut-etre, mais 
c'est ce que je decide", (p. 79, line 16..., trial transcript) 

Thus, the trial judge's Endorsement statement is incorrect. It conflates (1) the Defendant's 

"lawsuit by proxy and government funding abuse of process" remedy (Section "Government 

entity and third-party involvement - Charter", paras. 61-67, Statement of Defence) with (2) the 

Defendant's separately pleaded "Jameel" no-actual-damage-to-reputation abuse of process 

remedy (Section "No damages", paras. 68-71, Statement of Defence). Solely paragraphs 61-67 of 

the Statement of Defence were struck in the voir dire ruling. 

Trial transcript of May 15, 2014, p. 66-82 [Appeal Book Tab G25] 
May 9, 2014, Defendant's Factum Voir Dire On "Proxy Defence" [Appeal Book Tab 113] 
Reasons for Ruling (Voir Dire: Proxy defence / University's motion to quash summonses) (Orally, on May 14, 

2014) [Appeal Book Tab E2] 



(xiii) 

Mr. Rancourt is a very intelligent and highly educated man. Often he pleads 
innocence, or the fact that he is not a lawyer, to explain his so-called mistakes. He 
asks the Court questions, but it has become clear to me with time that he knows the 
answer, but simply wants something on the record from the Court which he hopes 
that he will be able to use in some matter later on. (p. 5, line 11...) 

This incorrect finding of malice of the Defendant is not supported a single fact, and does 

not refer to any specific evidence or event. 

(xiv) 

He walked out and only came back after the verdict ... (p. 6, line 1...) 

This is incorrect. The trial judge himself stated on the record on June 5, 2014, that the court 

waited for the Defendant to arrive for the jury's morning verdict: 

"LE TRIBUNAL : ...vous avez demande ce matin qu'on vous donne une 
demi-heure. Tout le monde vous a attendu pour que - pour le verdict." 

Trial transcript of June 5, 2014, p. 29, lines 9-13 [Appeal Book Tab G16] 

M 

One of the favourite tactics of the defendant - and I should say, this led to the first 
filing of the series of "R" exhibits which I will refer to, that was "Rl" that I read in 
court and filed as "Rl" - one of the favourite tactics of the defendant, from day one, 
was to try to have the judge assigned to his case recuse himself, (p. 6, line 20...) 

This incorrect finding of malice is incompatible with the record. It is also incompatible with the 

trial judge's own considered Reasons of for not recusing himself, made on "day one" May 7, 

2014. No court has ever found that any request for recusal in the action was an abuse of process 
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or worthy of punitive measures. Every recusal motion was based on hard evidence of a judge's 
connection with a party or intervener. Exhibit "Rl" has nothing whatsoever to do with a recusal 
request [Appeal Book Tab HI], 
(xvi) 

He had been successful early on in the proceeding to have Justice Beaudoin remove 
himself from the proceeding, by raising the fact that a memorial trust had been 
established for his deceased son at the University by the law firm where his 42-year- 
old son was practicing at the time of his untimely death. The defendant's tactic 
worked because Justice Beaudoin was deeply saddened and upset by that claim, (p. 6, 
line 26...) 

This is materially incorrect. In fact, the said "memorial trust" was an endowed scholarship fund at 
the University of Ottawa directly financed by Justice Beaudoin himself who was the signing 
authority on the contract. Furthermore, a main ground in the motion for recusal of Justice 
Beaudoin was that he had expressed in a published media interview that he had personal and 
emotional attachments to the said scholarship fund and to a named boardroom in the law office 
of the Ottawa law firm that represented the University of Ottawa. Justice Beaudoin did recuse 
himself. This statement of the trial judge cannot possibly be from evidence, 
(xvii) 

At the opening of trial, the defendant made a motion that I recuse myself on the 
grounds ... (p. 7, line 5...) 

This one-paragraph summary is incorrect because it omits the crux of the matter. The main 

ground in the pre-trial recusal motion was that the case involves the reputation of the University 

of Ottawa and its scholarships (e.g., Statement of Defence, at para. 72) and that, therefore, there 

is a shared interest between the trial judge and the university, regarding the financial value of 

scholarships. And, available access to information documents showed annual financial donations 

made by the trial judge up to at least 2012. 

Trial transcript of May 7, 2014, p. 27-28 [Appeal Book Tab G15] 

(xviii) 

From the time he walked out of the courtroom, the defendant published all types of 
comments in various forms on various blogs about what had occurred in the absence 
of the jury, and which he knew or should have known could prejudice the jury if it 
came to their attention. In some cases the publications were made by him on his 
blogs or sometimes indirectly by his activist friends. 

On May 15, 2014, the afternoon after he walked out of the trial, he gave an interview 
to a reporter of the Ottawa Citizen telling him that I had withdrawn from the jury his 
key legal defence and that the trial was like a proceeding in the Soviet Union during 
the Stalinist era. That the Court had created a fake process where "I am gagged" and 



Page 1 16 



— Appellant's Supplementary Factum Respecting Costs 



he would not participate in that kind of "kangaroo court". The article was published 
in both the e-version and then the paper version of the Ottawa Citizen. In the paper 
edition on the first page of the City section, the defendant is quoted as saying that 
"the jury will not hear the whole story", (p. 7, Iinel6...) 

This is not relevant in any way to the injunction motion. The trial judge does not mention that he 

had ruled in open court, after inviting the submissions of the Plaintiff, that Ottawa Citizen senior 

reporter Mr. Don Butler could interview the Defendant about any matter in the trial: 

THE COURT: Yeah. No, that's fine. What Mr. Rancourt chooses to do from 
now on is up to him. 

DON BUTLER: Thank you, Your Honour. 

Trial transcript of May 16, 2014, p. 73-74 [Appeal Book Tab G24] 
And see paragraphs 32 and 33, above, about publishing comments about the trial 

(xix) 

The documents that are found in "R15" in relation to Ms. McKinney clearly indicates 
that she is well-known, that Mr. Rancourt knows her quite well, that she is a person 
he deals with, that, in fact, he indicates that she is one of his favourite important 
persons, (p. 8, line 27...) 

Cynthia McKinney is a former Congresswoman who served six terms in the United States House 
of Representatives. She was the first African-American woman to represent Georgia in the 
House. The fact that the Defendant includes her on his published "AT list of remarkable 
professional persons", or that she positively reviewed his book "Hierarchy and free expression in 
the fight against racism", etc., is not relevant whatsoever to the injunction motion, 
(xxj 

He includes word for word the written comment he had read in court, or written 
statement I should say, he had read in court, in the absence of the jury. It is 
noteworthy that he had written what he read in court. It raises suspicions that he 
intended all along to publish it. It was filed as "R5", that particular blog. (p. 9, line 4...) 

This is false. The text in Exhibit R5 is an ad hoc translation into English of what was read in court 

in French the day before, from hand-written notes. There is no factual basis that preparing on 

paper one's important statement for court "raises suspicions". The Defendant systematically has 

published all court-filed documents and open-court transcripts of all parties and interveners in 

the action, as was known by the trial judge (Exhibits 5, 6, and 7). 

And see: academicfreedom.ca webpage of links to all court documents [Appeal Book Tab 114] 

(xxi) 

On May 22, 2014, the defendant published an article on his U. of O. Watch entitled, 
"Why did Regional Senior Justice Charles T. Hackland resign on May 8th, 2014?" He 
alleges in that article that Justice Hackland's resignation is related to the defamation 
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case, St. Lewis v. Rancourt. He then explains in detail his unsuccessful recusal motion 
at the beginning of trial, his submissions at that hearing, and my decision. He also 
includes the fact that he had asked Regional Senior Justice Hackland to appoint a 
judge that was not a graduate of the University of Ottawa. He points out that on the 
very next day, Justice Hackland resigned. 

He mentions that Justice Hackland, prior to his appointment, was a partner at 
Gowlings, the firm representing the plaintiff. It is noteworthy and has been known in 
the legal community that Justice Hackland advised those interested that he would be 
resigning in May 2014 in May 2013. (p. 9, line 12...) 

This is of no relevance to the injunction motion, 
(xxii) 

"R16" is an article on his blog, "Activist Teacher", May 25th, 2014. It's entitled, and I 
quote, "The crisis of access to justice in self-represented litigants". This article is 
obviously, again, an excuse to talk about his case and injustices he faces preventing 
him from getting a fair trial in this particular matter. This has continued on and on 
throughout the trial. See Exhibit "R18", "R19", "R20", "R21", "R22". 
As a result thereof in a separate proceeding, I have cited Mr. Rancourt to appear on 
September 25, 2014 at 10:00 a.m. to show cause why he should not be found in 
contempt for having published, or caused to be published, prejudicial information 
about interlocutory proceedings and other trial proceedings that occurred during the 
absence of the jury while the jury was still in the process of hearing the case. This is 
the same information I'm putting him on notice that I refer to in those "R" exhibits, 
(p. 10, line 6...) 

This is of no relevance to the injunction motion, and it is contrary to the trial judge's August 21, 
2014 Endorsement. 

See paragraph 33, above, about publishing comments about the trial 

(xxiii) 

Seven. He submits that the comments on blogs he had to publish, or the comments 
of individuals which appear on his blogs, I should say, that he had to publish them 
because it was his policy to accept and publish all comments in a balanced fashion, 
(p. 12, line 21...) 

An essential omission is that there was one (1) blog comment complained of, in 4 years, on 68 
blogposts, and that the majority of blog comments in the 4 years were critical of the Defendant, 
not the Plaintiff, 
(xxiv) 

It is clear he still believes his statements were either not defamatory or even if they 
were, that he was totally entitled to publish them because defamation law is wrong 
and must be eradicated, (p. 15, line 1...) 

This conjecture is incorrect and has no basis whatsoever in evidence. Defamation is protected by 

law when a defence, such as fair comment, applies. The Defendant has been publicly critical of 
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the presumptions of damages, and malice, inherent in the common law of defamation, as have 
legal scholars, 
(xxv) 

To protest the law by making submissions as to why a law should changed is one 
thing. To deliberately publish defamatory articles in the face of the existing law, 
before it is changed, because one disputes the law, is anarchy. That is clearly the 
state of mind of Mr. Rancourt. (p. 15, line 7...) 

This is an incorrect extrapolation. It has no basis in reality and appears to be purely an echo of 
the Plaintiff's counsel's spin, 
(xxvi) 

His submissions themselves show he is in a fighting mood. He submits, for example, 
that simply linking a defamatory article about the plaintiff would not be defaming 
her. He submits that the plaintiff has yet to prove, in any event, that any of the other 
articles - that is, the articles which were not the specific subject of the jury's decision 
- were defamatory. He suggests the plaintiff has to prove that they were. (p. 16, line 
19...) 

This is incorrect. The trial judge refused to turn his mind to whether the "68 blogposts" about 
developments in the action were defamatory or not or whether they repeated the original sting 
or not, in view of deciding the likelihood of "continuing to defame", 
(xxvii) 

Moreover, the defendant has failed to publish a retraction nor offered at any time to 
do so. He is clearly not apologetic, even today, (p. 16, line 30...) 

This is irrelevant. The Defendant's comments (whether defamatory or not) may well be 

protected by his pleaded defences that the trial judge barred the jury from considering. 

Defamation is protected by law in Canada, for good reason, when a defence applies. The trial 

judge appears here to have a bias against this very principle. Furthermore, the trial judge at the 

time had no information about the attempts to mediate in the action. 

(xxviii) 

I also find the plaintiff has satisfied the second branch of the test. The possibilities of 
payment of the costs, or the award of damages that the defendant suggests exist are, 
frankly, pure fantasy. There is no reasonable prospect he will be able to pay. (p. 17, 
line 1...) 

This exactly contradicts the trial judge's finding in the Endorsement on costs, each finding being 
to the advantage of the Plaintiff: 

The defendant's evidence that he is impecunious is self-serving at best. ... 

Endorsement on Costs (Signed on August 21, 2014), at para. 41 [Appeal Book Tab D4] 
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(xxix) 

It is not, as claimed by the defendant, a silencing of him. He can easily avoid 
breaching the injunction by simply refraining from publishing defamatory statements. 
The defendant clearly would like to be able to force the plaintiff to have to start over 
from scratch every time he would publish a defamatory statement about her. This, 
again, indicates his state of mind. (p. 17, line 18...) 

This again gives an appearance that the trial judge has a bias against freedom of expression, 

since the injunction applies to any unknown comment about the Plaintiff, who is a public figure 

working for the University of Ottawa, which is the focus of the Defendant's longstanding U of O 

Watch blog. In Canada, defamatory criticisms that are fact-based opinions on matters of public 

interest, for example, are protected by law. Therefore, the injunction order is unequivocally "a 

silencing of him". 



PART IV - ISSUES ON APPEAL AND THE LAW 

Issue #1: The awarded costs, in the circumstances of this case, are an unjustified suppression 
of the Defendant's freedom of expression guaranteed by the Charter 

38. Whereas costs cannot normally give rise to a suppression of a Charter right or freedom, 
in a defamation case there are special circumstances that can attract Charter scrutiny of costs, 
regarding the s. 2(b) guaranteed freedom of opinion and expression. 

39. Most directly, and as is illustrated in the instant case, large ordered costs that cannot be 

paid have become part of the "test" being applied for awarding permanent injunctions that 

directly suppress even unknown expression of a defendant, with possible consequences of 

imprisonment. The trial judge, here, did apply the said "test". 

I am satisfied that the test set out by Justice Chapnik in Astley is a valid 
and reasonable one and I adopt it. 

Reason for Decision (Injunction Motion) (Orally, on June 6, 2014), at p. 16, lines 3-6 [Appeal Book Tab D3] 
And see the permanent injunction sections (Issue #4) in the Appellant's Factum for the main appeal 

40. Less directly, if a plaintiff has the luxury to spend unlimited resources and hires 
expensive lawyers in pursuing a defamation action, and if the losing defendant, who did not have 
a matching budget, must pay in proportion to the resulting extravagant costs, then this creates 
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an excessive chill in society whereby no person of ordinary means can dare to criticize wealthy 
individuals or professionals backed by wealthy institutions. 

41. Thus, only wealthy individuals and those backed by corporations with insurance policies, 
such as written and cartoon editorialists with major media corporations, are able to criticize 
professional and government workers who have employers willing to fund defamation claims for 
criticisms of the work done by the individual claimants. This discrimination on the basis of 
financial power, arising from the costs mechanism responsible for the said excessive chill, defeats 
the goals of an inclusive democratic society and circumvents Charter protection for opinion and 
expression. 

42. Criticism on matters of public interest is a rough trade. Few material criticisms of a 
professional's work and political motives do not have a tendency to reduce the reputation of the 
professional. Likewise, sting is an essential communicative element of a fundamental criticism. 
This is why defamation is protected by law in many circumstances, and with the fair comment 
defence in particular. Sophistry such as "your expression is not suppressed, just don't defame", is 
just that — sophistry. When combined with risks of asymmetrically large costs or jail, it becomes 
more than academic sophistry; it becomes antithetical to a free and democratic society. 

43. The Appellant submits that applying the costs practice of awarding costs in proportion 
to the actual costs of the plaintiff's side is contrary to Charter values and is harmful to society, in 
the circumstances of this case. 

44. The relevant circumstances in the present case, which the Appellant submits produce an 
excessive chill contrary to Charter values, include (see Facts, above): 

(a) This was a one million dollar claim for two blogposts on a personal blog hosted of a 
free blog platform 

(b) The Plaintiff is a public figure and the matter is one of public interest - namely, the 
racial politics of mitigating a student-union accusation of systemic racism against a public 
university, widely covered by the local and national media since 2008 
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(c) The sting was an opinion based on known and referred to facts 

(d) There is no claim of actual damage to reputation, and no evidence of actual damage 
to reputation (paras. 9 to 11, above) 

(e) The Defendant has been unemployed since 2009, is self-represented, is not a lawyer, 
has no legal-costs or liability insurance for expression, and is impecunious 

(f) There is a sworn and tested affidavit and hard documentary evidence of the 
Defendant's impecuniosity, no contradicting evidence, and where no refusals motion was 
brought following the cross-examination on the affidavit 

(g) The hard evidence of impecuniosity, presented under oath in cross-examination, 
includes financial reports of all the Defendant's accounts and savings 

(h) The trial judge himself determined in a post-verdict motion at trial 

"The possibilities of payment of the costs, or the award of damages that 
the defendant suggests exist are, frankly, pure fantasy. There is no 
reasonable prospect he will be able to pay." 

(i) The non-party University of Ottawa is paying the Plaintiff's actual costs without any 
conditions and "without a cap" 

(j) Using the university's unlimited funding, the Plaintiff hired one of the top and most 
highly paid defamation lawyers in the country as lead counsel who was assisted on the record 
(throughout and at various stages) by three other junior and senior lawyers from the same large 
law firm (Wendy Wagner, Ryan Kennedy, Anastasia Semenova - Gowlings firm) 

(k) The University of Ottawa itself directly intervened at trial and in several motions in 
the action, using its own highly paid top litigators from a leading law firm (Peter Doody, David 
Scott - BLG firm) 

(I) The Plaintiff herself is an experienced lawyer 

(m) There is a judicial finding in the case (motions judge Kane J.) that conduct during the 
litigation of the Plaintiff's lead counsel was "one of many causes of delay in getting this action on 
to trial thereby leading to more motions and additional costs." 

(n) There is no evidence on the record that the Plaintiff has or will reimburse the 
University of Ottawa for any costs obtained, thus producing an appearance of allowed 
encouragement of the litigation, adding to the excessive chill 
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(o) The quantum of ordered costs is enormous: more than $250,000.00 in unpaid 
interlocutory costs (initial costs orders were paid), and $444,895.00 ordered following trial, thus 
giving a total of more than one million dollars with ordered damages 

(p) A broad permanent injunction was awarded on the basis, in part, of the Defendant 
not being able to pay the costs and damages, which bars even unknown expression and carries 
the possible penalty of imprisonment 

(q) The Plaintiff, through a counsel's letter, threatened to communicate directly with the 
Defendant's wife about taking the house in which the Defendant lives, in order to secure costs 
and damages 

(r) The large trial costs were awarded in circumstances where the trial judge did not 
permit the jury to consider any of the pleaded and argued defences that protect freedom of 
opinion and expression 

45. The Appellant further submits that it is both incompatible with Charter values and an 
unjustified suppression of freedom of opinion and expression for the trial judge to have ordered 
large costs for the trial after having ordered the said broad permanent injunction on the express 
basis that the Defendant cannot pay costs or (interlocutory) damages, thereby raising the unpaid 
total to more than one million dollars - an amount that no ordinary citizen could ever pay. 

46. That the courts could make such contradictory findings about a defendant's 
impecuniosity, in awarding costs in a defamation action, adds to the said excessive chill on free 
expression. 

47. The trial judge misdirected himself on the nature of the Defendant's submissions 

regarding the Charter argument by incorrectly conflating the submission with a request that the 

university be found to be "government", a request that was not made in the costs submissions 

and that is not material to the Defendant's Charter argument: 

The defendant submits ... v) The awarding of costs would be unfair and go 
against the Charter principle of freedom of expression. The action was 
tantamount to the use of public funds by a government institution to 
silence criticism of the institution. 

During oral submissions the defendant conceded that the University is 
not a government institution nor was the University implementing a 
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government policy. The Charter has no application here: see Lobo V. 
Carlton University [2012] ONCA 498. 

Endorsement on Costs (Signed on August 21, 2014), at paras. 37(v) and 42 [Appeal Book Tab D4] 
July 4, 2014, Response Submissions of the Defendant -- Costs of the Trial of the Action, Section V, p. 20-27 

[Appeal Book Tab l-c2] 

48. The Appellant also submits that there is a need for some appellate guidelines regarding 
costs in defamation trials involving a real or apparent inequality of arms, and that the present 
case gives a sufficient factual basis for developing some direction. Possible considerations might 
include: 

(a) Allowing non-party funding of costs to be discoverable in defamation actions 

(b) Not awarding costs in cases where the Plaintiff does not need to be indemnified 
because a non-party is voluntarily or contractually paying the Plaintiff's costs 

(c) Not awarding costs for the trial if a permanent injunction order has been made 
at trial on the basis of the Defendant's inability to pay costs or damages 

(d) Imposing the onus on the Plaintiff seeking costs to prove that no double 
recovery possibility exists regarding costs paid by a non-party 

(e) A costs penalty to the Plaintiff in proportion to the unsuccessful fraction of the 
claim, including the non-pecuniary claims (e.g., para. 26, above) 

(f) A costs penalty to either side when found to have made an excessive costs 
claim 

(g) Not awarding costs beyond a balanced measure in line with the reasonable 
actual costs of the losing side 

49. In applying Charter scrutiny to costs in a defamation action, the guiding criterion is that 
there must be a just balance between the Charter guarantee of freedom of opinion and 
expression and the protection of reputation, consistent with a free and democratic society. 

See Appellant's Factum in the main appeal, on the Charter and defamation defences (Issue #1, Law) 



Page I 24 



— Appellant's Supplementary Factum Respecting Costs 



Issue #2: The awarded costs are contrary to policy principles governing costs, which are 
primarily to indemnify 

50. SUMMARY OF APPEAL GROUNDS ON POLICY: From the policy perspective alone, in the 
circumstances of this case, the costs award to the Plaintiff results in: 

(a) the funded party (Plaintiff) receiving payment without needing indemnification, 
which is contrary to the main policy principle for costs (indemnification) 

(b) the funded party (Plaintiff) receiving more than full indemnity, which is 
"extravagant and unjust" (see below) 

(c) only the non-funded party (Defendant), not the funded party (Plaintiff), will have 
been deterred from unnecessary litigation by the costs awards, which is contrary 
to the second policy principle for costs (discouraging both parties from 
unnecessary steps) 

(d) a costs order that cannot reasonably be enforced, because the total unpaid 
moneys is over one million dollars and the Defendant is impecunious 

51. The Supreme Court of Canada has determined that the first objective of an award of 
costs is indemnification. While there are other policy considerations, the principle of indemnity is 
the primary consideration of regular costs orders: 

... the word "costs" must carry the general connotation of being for the 
purpose of indemnification or compensation . [Emphasis added] 

Bell Canada v. Consumers' Assoc. of Canada, 1986 CanLII 49 (SCC), at para. 30 

The characteristics listed by the court reflect the traditional purpose of an 
award of costs: to indemnify the successful party in respect of the 
expenses sustained either defending a claim that in the end proved 
unfounded (if the successful party was the defendant), or in pursuing a 
valid legal right (if the plaintiff prevailed). Costs awards were described in 
Ryan v. McGregor (1925), 58 O.L.R. 213 (App. Div.), at p. 216, as being "in 
the nature of damages awarded to the successful litigant against the 
unsuccessful, and by way of compensation for the expense to which he 
has been put by the suit improperly brought". [Emphasis added] 

British Columbia v. Okanagan Indian Band, 2003 SCC 71 (CanLII), para. 20 



Page I 25 



— Appellant's Supplementary Factum Respecting Costs 



52. The trial judge correctly summarized costs policy principles as: 

An award of costs has fundamentally two purposes. The primary purpose 
is to indemnify the successful party; secondarily, costs will also serve to 
deter wasteful and unreasonable conduct by litigants. 

Endorsement on Costs (Signed on August 21, 2014), para. 29 [Appeal Book Tab D4] 

53. The Appellant submits that the trial judge did not apply the said principles correctly, nor 
in a way that is fair and just. In this case, there is nothing to indemnify regarding the Plaintiff. The 
prior finding that the University of Ottawa's funding of the Plaintiff is not an abuse of process 
sufficient to end the action for maintenance does not change the fact that there are no costs to 
the private Plaintiff that justify indemnity. 

54. This Court has found that costs agreements can raise the prospect of double recovery, 

from both paid legal fees and costs recovered in an action. 

... the agreement raises the prospect of double recovery for the lawyers -- 
fees from the respondent as well as costs recovered from the defendants 
in the action. 

Mclntyre v. Ontario, 2002 CanLII 45046 (ON CA), at para. 79 

55. An award of costs to a party who keeps those funds, when the party has incurred no 

costs, as in the present case, has been held to be extravagant and unjust. 

An award of costs to a party litigant who keeps those funds when he has 
incurred no costs would be extravagant and unjust. 

Abdelrazik v. Canada (Foreign Affairs and International Trade Canada), 2009 FC 816 (CanLII), at para. 32 

56. The Appellant submits that a just application of costs policy, in the circumstances of this 
case, would have been that costs not be awarded to the Plaintiff in the complete absence of any 
evidence that removes the prospect of double recovery, which is raised by evidence before the 
Court. 

57. The costs order is also contrary to the principle of the administration of justice that 
orders should not be made that cannot reasonably be enforced. In this case, there is proof that 
the Defendant is impecunious, and the trial judge himself made the finding in the injunction 
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motion during trial that the Defendant does not have the ability to pay costs or damages (see 
Facts). 



Issue #3: There are several reversible errors in the costs decision: the order is not fair and 
reasonable, evidence for impecuniosity was disregarded, a fresh motion for recusal was not 
determined 

58. The trial judge correctly summarized the criteria for awarding costs, in the absence of 
Charter infringement and fundamental policy considerations, as: 

The amounts of the cost award should be a fair and a reasonable amount 
that the unsuccessful party should pay, having regard to the factors in 
Rule 57.01 (3), see Boucher V. Public Accounts Council [2004], 71 O.R.(3d) 
291 (C.A.). 

The rule emphasises that the court should first consider the result in the 
proceeding, any offer to settle, the principle of indemnity and the amount 
of costs that an unsuccessful party could reasonably expect to pay. The 
rule than provides that the court may consider a list of some 13 other 
factors. 

Endorsement on Costs (Signed on August 21, 2014), paras. 30 and 31 [Appeal Book Tab D4] 

59. The Appellant submits that the trial judge did not correctly apply these criteria, nor in a 
fair, reasonable, and just way. 

60. The awarding of costs for trial that put the total of unpaid moneys to more than one 
million dollars, after having previously found the Defendant unable to pay interim costs or 
damages (see Reasons for permanent injunction), and in the presence of material and 
uncontradicted evidence of the Defendant's impecuniosity (see Facts), is neither fair or 
reasonable, nor are these amounts that the Defendant can reasonably expect to pay. 

61. The trial judge misapprehended the facts in stating 

The defendant's argument that there should be no costs because he is 
impecunious has been dismissed many times at the interlocutory stages 
of the proceedings. He insists on making the same argument again, 
thereby substantially increasing the plaintiff's legal fees and 
disbursements. 
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in that this was the first time that tested exhibits of financial reports were in evidence, 
supporting a detailed affidavit (see Facts). The judge's misapprehension of this point suggests 
that he did not turn his mind to the actual evidence of impecuniosity, and did not give this 
evidence sufficient weight. 

Endorsement on Costs (Signed on August 21, 2014), at para. 41 [Appeal Book Tab D4] 

62. The Appellant submits that the trial judge erred in law when he refused to consider and 

rule on the Defendant's fresh motion for recusal (see Facts). The trial judge misapprehended the 

facts in believing that the fresh recusal motion did not contain fresh evidence, beyond the 

evidence of the May 7, 2014, pre-trial recusal motion (see Facts). 

[20] As part of his submissions on costs, the defendant moves that I 
recuse myself from determining the costs. [...] 

The Recusal Motion 

[25] This issue has already been determined. The defendant has raised it 
as one of his grounds of appeal to the Court of Appeal. The Court of 
Appeal will decide the issue at the relevant time. There is therefore no 
validity in raising this issue again at this stage. 

Endorsement on Costs (Signed on August 21, 2014), paras. 20 and 25 [Appeal Book Tab D4] 

63. A judge being asked to recuse himself has a duty to decide the matter, and only the 
judge can make this decision in first instance. The Appellant submits that this Court does not 
have the jurisdiction to decide the fresh question of recusal in the place of the trial judge. 

Issue #4: In the alternative, there is apparent bias of the trial judge at the time of making the 
costs order 

64. In the alternative, if this Court finds that it has jurisdiction to determine the question of 
apparent bias of the trial judge at the time of making the costs order, then the Appellant submits 
that there is a common law reasonable apprehension of bias of the trial judge (see Facts). 

R. v. S. (R.D.), 1997 CanLII 324 (SCC), [1997] 3 SCR 484, paras. 99, 100 

65. In particular, the Appellant submits that the Reasons for Decision in the injunction 
motion include many statements that go beyond comments that are relevant and justified, but 
rather appear to be intended to be prejudicial regarding any appeal, such as multiple summary 
de facto findings of malice, and a de facto finding of contempt of court — without sufficient and 
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tested evidence or procedural safeguards (see Facts, esp. the table of analysis of the said 
Reasons, para. 37, above). Notably, the contempt hearing described in the said Reasons was 
cancelled by the trial judge, in the Endorsement for Costs (see Facts, para. 33, above). 

66. In the alternative to a finding of common law reasonable apprehension of bias, the 
Appellant submits that he can reasonably harbour doubts as to the impartiality of the trial court, 
that his apprehensions as to the impartiality of the trial judge are objectively justified [Facts, 
paras. 35-37, above], and that, therefore, Canada is required to furnish him with an effective 
remedy. 

International Covenant on Civil and Political Rights, Article 14, para. 1 
Lagunas Castedo v. Spain, Comm. 1122/2002, U.N. Doc. CCPR/C/94/D/1122/2002 (HRC 2008), para. 9.7 to para. 11 

PART V — ORDER REQUESTED 

67. THE APPELLANT ASKS that the Order of August 21, 2014, on costs of the trial, be set 
aside and a judgment be granted as follows: 

1. An order that no costs be awarded to the Plaintiff. 

2. The costs of this appeal on the supplementary issue, on an appropriate scale. 

3. Such further and other relief as the Appellant may advise and this Honourable Court 
deems just. 



ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
March 6, 2015 



Dr. Denis Rancourt 

(Appellant) 



CERTIFICATE: ORIGINAL RECORD, AND ESTIMATED TIME REQUIRED 

(The Certificate is attached to the Appellant's Factum for the main appeal.) 
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SCHEDULE A 

Authorities Referred To By The Appellant 
In The Supplementary Factum Respecting Costs 



Authority 


Para, in 
Authority 


Abdelrazik v. Canada (Foreign Affairs and International Trade Canada), 2009 FC 816 
(CanLII) 


32 


Bell Canada v. Consumers' Assoc. of Canada, 1986 CanLII 49 (SCC) 


30 


British Columbia v. Okanagan Indian Band, 2003 SCC 71 (CanLII) 


20 


Lagunas Castedo v. Spain, Comm. 1122/2002, U.N. Doc. CCPR/C/94/D/1122/2002 
(HRC 2008) 


9.7 to 11 


Mclntyre v. Ontario, 2002 CanLII 45046 (ON CA) 


79 


R. v. S. (R.D.), 1997 CanLII 324 (SCC), [1997] 3 SCR 484 


99, 100 


St. Lewis v. Rancourt, 2012 ONSC 2519 (CanLII) 


2 


Joanne St. Lewis v. Denis Rancourt, 2014 ONSC 3209 (CanLII) (May 27, 2014) 
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SCHEDULE B 
Statutes and Regulations 



1. Canadian Charter of Rights and Freedom, (Sections 1, 2, and 32) 
CANADIAN CHARTER OF RIGHTS AND FREEDOMS 

Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of 
law: 

Guarantee of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it 
subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free 
and democratic society. 

Fundamental Freedoms 

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and expression, including freedom of the press and 
other media of communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

[...] 

Application of Charter 

32. (1) This Charter applies 
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(a) to the Parliament and government of Canada in respect of all matters within the 
authority of Parliament including all matters relating to the Yukon Territory and Northwest 
Territories; and 

(b) to the legislature and government of each province in respect of all matters within the 
authority of the legislature of each province. 



2. International Covenant on Civil and Political Rights, Article 14(1) 



International Covenant on Civil and Political Rights 



Adopted and opened for signature, ratification and accession by General 
Assembly resolution 2200A (XXI) of 16 December 1966 
entry into force 23 March 1976, in accordance with Article 49 

Preamble 

The States Parties to the present Covenant, 

Considering that, in accordance with the principles proclaimed in the Charter of the United 
Nations, recognition of the inherent dignity and of the equal and inalienable rights of all members 
of the human family is the foundation of freedom, justice and peace in the world, 

Recognizing that these rights derive from the inherent dignity of the human person, 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free 
human beings enjoying civil and political freedom and freedom from fear and want can only be 
achieved if conditions are created whereby everyone may enjoy his civil and political rights, as 
well as his economic, social and cultural rights, 

Considering the obligation of States under the Charter of the United Nations to promote universal 
respect for, and observance of, human rights and freedoms, 
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Realizing that the individual, having duties to other individuals and to the community to which he 
belongs, is under a responsibility to strive for the promotion and observance of the rights 
recognized in the present Covenant, 

Agree upon the following articles: 



[...] 



Article 14 



1. All persons shall be equal before the courts and tribunals. In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a 
fair and public hearing by a competent, independent and impartial tribunal established by law. The 
press and the public may be excluded from all or part of a trial for reasons of morals, public order 
(ordre public) or national security in a democratic society, or when the interest of the private lives 
of the parties so requires, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice; but any judgement 
rendered in a criminal case or in a suit at law shall be made public except where the interest of 
juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the 
guardianship of children. 



[...] 
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